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WASHINGTON, DC  20036-3508 FX: 202.296.7585

CompTel Z4ASCENT

October 1, 2004

VIA ELECTRONIC FILING

EXPARTE

Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Re: CC Docket No. 01-338 and WC Docket No. 04-313
Dear Ms. Dortch:

CompTel/ASCENT is writing to inform the Commission that on September 21,
2004, SBC Ohio filed the attached Complaint against 113 CLECSs asking the Public
Utility Commission of Ohio to approve a proposed amendment to its Ohio
interconnection agreements “as sufficient to conform interconnection agreements to
governing law” and to order that “the Respondent CLECs incorporate this approved
amendment into their interconnection agreements by November 15, 2004.”* SBC alleges
that it filed the Complaint at the “direct suggestion of the Federal Communications
Commission.”?

Contrary to SBC’s assertions, SBC’s filing of the Complaint does not comply
with the procedures this Commission authorized the ILECs to follow in the event they
decided to invoke the change of law provisions of their interconnection agreements prior
to the adoption of final rules. Specifically, the Commission preserved the ILECs’
contractual rights to initiate change of law proceedings so long as those proceedings were
consistent with the requirements of their interconnection agreements as well as the
Commission’s twelve-month transition plan:

Complaint at 15.

Complaint at 3.
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in order to allow a speedy transition in the event we ultimately decline to
unbundle switching, enterprise market loops, or dedicated transport, we
expressly preserve incumbent LECs’ contractual prerogatives to initiate
change of law proceedings to the extent consistent with their governing
interconnection agreements. To that end, we do not restrict such change-
of-law proceedings from presuming an ultimate Commission holding
relieving incumbent LECs of Section 251 unbundling obligations with
respect to some or all of these elements, but under any such presumption,
the results of such proceedings must reflect the transitional structure set
forth below.?

The transition plan proposed by the Commission contemplates that in the absence of a
ruling that switching, dedicated transport and/or enterprise loops have to be unbundled
pursuant to Section 251(c)(3), the ILECs will continue to make such elements available
to the CLECSs’ existing customer bases for six months following the expiration of the
interim rules, albeit at rates that reflect “moderate price increases.”

Neither SBC’s Complaint nor the relief it seeks complies with the Commission’s
directives. SBC implicitly concedes that its initiation of litigation against most, if not all,
of the CLECs in Ohio to force the adoption of its proposed amendment text is not
consistent with the change of law provisions of its interconnection agreements.
Nonetheless, SBC attempts to justify its evasion of its contractual obligations by
bemoaning the Commission resources that would be expended “in the resolution of
multiple dispute resolution proceedings involving different agreements.” Moreover,
while SBC’s proposed amendment incorporates the presumption that the Commission’s
final rules will not require that switching, dedicated transport and enterprise loops be
unbundled pursuant to Section 251(c)(3), it does not incorporate the six month transition
period following expiration of the interim rules that the Commission has stated will be
included in the final rules. Instead, SBC offers to give CLECs 30 days notice that
unbundled elements will no longer be provided. During that 30 day period, CLECs must
either issue orders to disconnect the elements or agree to pay resale or special access rates
for the elements.®

3 In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313 and CC Docket
No. 01-338, Order and Notice of Proposed Rulemaking, FCC 04-179 (released August 20, 2004) at 122
(emphasis added).

4 Id. at 7 29-30.

> Id. at § 8.

6 Exhibit A to SBC Ohio’s Complaint at Section 3.1.
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Although the Ohio Commission will have to deal with the merits of SBC’s
Complaint, CompTel/ASCENT submits that in formulating final unbundling rules, this
Commission should be aware of SBC’s apparent disregard for its determination that the
twelve-month transition period “is essential to the health of the telecommunications
market and the protection of consumers.””’

Respectfully submitted,

Mary C. Albert
CompTel/ASCENT

1900 M Street N.W., Suite 800
Washington, D.C. 20036

cc: Jeffrey Carlisle
Russell Hanser

! In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313 and CC Docket
No. 01-338, Order and Notice of Proposed Rulemaking, FCC 04-179 (released August 20, 2004) at §17.
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COMPLAINT

SBC Ohio' files this complaint at the direct suggestion of the Federal
Communications Commission {"FCC"). In the Triennial Review Order, the FCC

specifically stated that “it would be unreasonable and contrary to public policy to

* SBC Chio is & registered trade name for The Chio Bell Telephone Company.



preserve” vacated rules through the artifice of delaying revisions te interconnection
sgreements.? Likewise, in the fnterim Order, the FCC advocated 2 “speedy transition” 1o
its forthcoming new rules, and it specifically invited incumbents to initiate proceedings

teday so that the FCC's new rules "may take effect quickly" upon their issuance.”

The Parties
1. SBC Ohio is a telephone company and a public utility under R. C. § 4905.02
and 4%05.02 and is an incumbent local exchange camrier under applicable law, rules, and

guidelines.

2. Each of the Respondents is also a telephone company and a public utility under
R. C, § 4905.02 and 4905.03, and is a "requesting telecommunications carrier” and a
competing Jocal exchange carmier ("CLEC™) under applicable law, mles, and guidelines.
Each Respondent is party to a currenily effective interconnsction agreement with SBC
Ohio entered into and approved by this Commission under Section 252 of the federal

Telecommurications Act of 1996 ("1996 Act” or "Act™).

? Repart and Order and Order on Remand and Further Netice of Proposed Rulemaking,
Review of the Section 231 Unbundling Obligations of Incumbent Local Exchamge Carriers,
18 FCC Red 16978 (2003) (" Triennial Review Order™), vacated in part and remanded, USTA v.
FCC, 359 F.3d 554 (D.C. Cir. 2004) ("USTA I, petitions for cert. pending, NARUC v, USTA,
Nos. 04-12, 04-)5 & 04-1R (LS. filed June 36, 2004) et 1§ 703-706.

* See Ovder and Notice of Proposed Rulemaking, In the Manter of Unbundied Access to
Nerwork Elements; Review of the Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01.338, FCC 04-179 (FOC rel. Aug.
20, 2004) ("Interim Ovder") ut ¥§ 22-23.



Introduction and Summary
3. This case is brought pursuant to R. C. § 4905.26 and the “carrier-to-carrier”
dispute provisions of the Commission's Local Service Guideline X VI C.1, adopted
effective February 28, 1997 in Case No. 95-845-TP-COL

4. SBC Ohio files this complaint to ensure that its existing section 252
interconnection agreements — which, as this Commission is aware, were intended to track
federal law — conform to governing law, as directed by the FCC in its Triennia! Review

Order and its recent Interim Order.

5. Specifically, SBC Ohio respectfully requests that the Commission both (1)
approve its proposed amendment language, which is attached hereto as Exhibit A arnd (2)
order that such amendment be mmplemented by all parties as part of their interconnection
agreement by November 15, 2004, This relief is necessary to make the agresments
consistent with the FCC's Triennial Review Order, and the FCC's Interim Order, and in
anticipation of the FCC's post-L/8T.4 IT unbundling rules, which are expected as early as

December 2004,

6. SBC Ohio'’s requested relief will end the unreasonable and untawful
propagation of vacated unbundling rules and contract requircments based on those rules,
while at the same time ensuring that all parties, ILECs and CLECs alike, receive that to

which they are entitled under binding federal law.



1. Asis more completely described below, despite significant changes in federal
unbundling requirements, the CLEC Parties have refused to conform their
interconnection agreements to governing law, This refusal constitutes an unreasonable
practice under R. C. § 4905.26. As matters stand now, existing interconnection
agreements in this staic continue to include network elements the FCC previously
required ILECs to unbundle, but which have been since "declassified” (i.e., no longer

required to be unbundled) by FCC order or judicial decision.

8. By addressing all of the out-of-compliance interconnection agreements in a
single complaint procesding, SBC Ohio hopes and intends that party and Commission
rasources can be conserved, rather than expended iy the resolution of multiple dispute

resolution proceedings involving different agreements, but identical issues of law.

9. For almost a year, SBC Ohio has attempted to engage the CLECs on an
individuat basis to amend their interconnection agreements pursuant (o the change in law
provisions in those agreements, bul without success. At best, the current situation

between SBC Ohio and the CLEC Parties can be characterized as "impasse.”

10. Asa result, SBC Ohio is compeiled to seek this Commission's assistance in

conforming the interconnection agreements to governing law.



Federal Unbundling Requirements Huve Changed And The FCC Expects Those
Changes To Be Expeditionsly Implemented

11. Federal unbundling requirements promulgated by the FCC have changed, and
the FCC expects those changes to be expeditiously implemented, Since the passage of
the 1996 Act, local exchange carriers and state commissions alike have devoted an
enormous amount of pesources to implementing interconnection agreements that satisfy
the FCC's unbundling requirements issued under the auspices of section 251 of the 1996

Act.

12. Under the 1996 Act, a prerequisite to CLECs obtaining access to unbundled
network elements are lawful federal rules identifying which network elements ILECs are

required to make available on an unbyndled basis.

13. The FCC first put in place a comprehensive set of unbundling mles in August
19961 For the next few years, those rules were under attack in the federal courts, and
they were ultimarely vacated as overbroad by the Supreme Court in AT&T Corp. v Jowa
Utils. Bd,, 525 U.5. 366 (1999). The FCC responded by issuing two separate orders: the

UNE Remand Order® 1o address the unbundiing of most facilities, and the Line Sharing

1 In re Implementation of the Local Competition Provisions of the Telecommunications
Act of 1996, 11 FCC Red, 15499 (1996) ("Local Competition Order®).

* Third Report and Qrder and Fourth Further Notice of Proposed Rulemaking,
Implementation of the Local Competition Provisions of the Telecommunications Act of J996, 15
FCC Bed 3696 (1999} ("UNE Remand Order™), vacated and remanded, United States Telecomm.
Ass'nv. FCC, 290 F.34 415 (D.C. Cir. 2002, cert. denled, 123 5. Ct. 1571 (2003),



Order® to address the unbindfing requirements as to elements used to provide DSL-based

service,

14, Inthe spring of 2002, those rules met the same fate s the Local Compelition
Order. the D.C. Circuit, in USTA [, vacated and remanded both orders. In response to
that decision, SBC Ohio timely invoked the change-of-law processes in its
interconnection agreements, notifying CLECs of SBC Ohio's intent to negotiate — and, if
necessary, arbitrate — new agreement language. The FCC, however, quickly signated its
intent 1o put in place new rules to replace the ones the D.C. Circuit vacated. As aresult,
SBC Ohio abated its efforts to conform its agreements (o governing law, and instead

awaited the FCC's new rules.

i5. Those new rles were Teleased on August 21, 2003, with the FCC's magsive
Triennial Review Order, and they took effect six weeks later, on October 2, 2003,
Importaatly, in the Triennial Review Order, the FCC directed camiers immediately to
undertake the process of updating their interconnection agreements 10 incorporate the

new rules.’

5 Third Report and Order in C Docket No. 98-147 and Fourth Report and Order in CC
Docket No. 96-98, Deployment of Wireline Services Offering Advanced Telecommunications
Capability, 14 FCC Red 20912 (1999) (*Line Sharing Order™), vacated and remanded, United
States Telecom Ass'n v, FCC, 290 F.3d 415 (D.C. Cir. 2002), ceri. denied, 123 5. CL. 1571
{2003).

7 See Triennial Review Order, 18 FCC Red at 17403-06, 1§ 700 - 706,



16. In the Priennial Review Order,’ the FCC for the first time foreclosed
unbundled access to, among cther things, enterprise switching and certain broadband
facilities, Om review of that decision, the D.C. Circuit in USTA f upheld those
determinstions, while at the same time holding that the FCC had failed to justify its rules
requining unbundled access to other facilities, including mass-market switching and high-

capacity loops and transpont, and vacating those rules,

17. Now, in the wake of that USTA /I decision, the FCC is poised to again issue
final unbundling rules (regarding mass market switching, high-capacity Joops, and
dedicated transpart) consistent with the D).C, Circuit Court's recent definitive ruling in

United States Telecom Ass'n v. FCC, 359 F.3d 554 (D.C. Cir. Cir. 2004) ("UST4 ).}

18. By ils fnterim Order {and accompanying NPRM), released on August 20,
2004 and pubtished in the Federal Register on September 13, 2004, the FCC initiated a
USTA if remand proceeding to create new unbundling rules to govem existing and new
interconnection agreements, The Imterim Order takes three steps:
A, First, the Jnrerim Order invites comments on the appropriate content of the
final unbundling rules the FCC will promulgate, consistent with the USTA4

11 decision. These final nzles are expected to be issued by December 2004.

* Report and Order and Order on Remand and Further Notice of Proposed Rulemaking,
Review of the Section 251 Unbunudling Chbligations of Incinbent Local Exchange Carrlers,
18 FCC Red 16978 (2003) (" Triennial Review Ordar™), vacmed in part and remanded, USTA v.
FCC, 359 F.3d 554 (D.C. Cir. 2004) ("USTA II™), petitions for cert. pending, NARUC v, USTA,
Nos. (4-12, 04-15 & 04-18 (0.8, filed June 30, 2004).

¥ berim Orderq .



B. Second, it puts in place interim, "stand-still” requirements to govem
existing interconnection agrecments (those in effect as of June 15, 2004)
on 2 femporary basis until final rules are implemented. Pursuant 1o these
"stand-still” requirements ILECs must continue to make available the
UNEs vacated by USTA I (mass market gwitching, high-capacity loops,
and dedicated transport) under existing agreements providing for those

elements.

C. Third, and most importantly for present purposes, the Interim Order
conternplates that [LECs will initiate proceedings before state
commissions to modify interconnection agrecments to prepare for the
issuance of the FCC's forthcoming final rules. Specifically, "{ijn order to
allow & speedy transition” once the FCC adopts final rules, the
Commission "expressly preserve[d] incumbent LECs' contractuzl
prerogatives” to petition state commissions to modify their existing
agreements.'® Those petitions may — indeed, in light of USTA 7/ and the
absence of any impairment findings in the Interim Order, they must —
"presume the absence of unbundling requirements for swilching,
enterprise market loops, and dedicated transport,” unless and until the
FCC issues new rules to the contrary, In that way, the parties can be
prepared to implement the FCC's new rules immediately upon their

issuance, while at the same time adhering to the FCC's interima rules and/or

®rdy22.

10



SBC Ohio's mate stability commitment."! This proceeding comports with
that aspect of the FCC's /nferim Order apd, with its expectation in the
eatlier Triennial Review Order that partics would act quickly to conform

their agreements to governing law,?

19. Although this Commission may not supplant the FCC's role in identifying
unbundled clements, it can, and should, take action to ensure that the parties'
interconnection agreements conform to federal law, and to ensure that parties in this state
are poised to implement the FCC's final rules, scheduled 10 issue a5 early 2s December
2004,

20. 1n its fmterins Order, the FCC specifically prohibits the "implementation or
prepagation” of unbundling rules that are no longer in effect,'? and directs the parties
{and state commissions) to avoid "wasteful” litigation™ and prepare for a "speedy

transition” to the new regime. The FCC notes that if change in law procecedings arc

"' The FCC's interim rules have been challenged in the DLC. Circuit by the Unitsd States
Telecom Association, Qwest Communications International, Inc., and the Venzon telephons
companies, See Petition for a Writ of Mandamus, United States Telecom Ass'm v, FOC, Nos, 00-
1012 et al. (D.C. Cir. filed Aug. 23, 2004). Thet challenge does not affect the PCC's plans to
issue new permanent rules — indeed, it seeks to hasten thase new rules — and thus only
underscores the need to prepare to implement those new rules expeditiously, In the event the
challenge to the FOC's interim rules is successful and the interim rules are vacaied, SBC Cho
will continue to adhere ta its voluntary commitment.

12 See Triennial Revigw Order 1] 700 — 706.
1* tnterim Order 423.
“I1d 917

11



initiated quickly, then contract language that indicates that certain UNEs are no longer

required may take effect quickly in the event final rules decline to require unbundling.'*

21. The FCC recently confirmed that, in the wake of the Interim Order, ILECs
can and should initiste change of law proceedings so as to ensure the prompt
implementation of the forthcoming permanent rules. As the FCC explained, afier the
Interim Order, "[LECs are free to initiate ‘change of law proceedings that presume the
absence of unbundling requirements for switching, enterprise market loops, and dedicated
transport™ and that will "go forward even before the FCC promulgates its final rules on
remand,” thus permitting the FCC's permanent rules to ™take effect quickly'™ upon their

issuance. '

The CLEC Parties' Intercomnection Agreemenis Do Not Comply With Federal Law
22. The Respondant CLECs' interconnection agreements do not comply with
federal law despite SBC Ohio's attempts to conform them 1o do s0. As noted above,

federal unbundling law has s=zn rapid change in recent years,

23. Following the October 2003 effective date of the Triennial Review Order,
SBC Ohio sgain timely and properly invaked the contractual change-in-law amendment
process set forth in the CLEC interconnection agreements. Specifically, following the

effective date of the Triennial Review Order, SBC Ohio provided the Respondent CLECa

¥ id, 9 23,

¥ Opposition of Respondents to Petition for Weit of Mandamus at 10, United Stares
Telecom Association, v. FCC, No. 00-1012 {D.C. Cir. filed Sept. 16, 2004) (quoting Jrterim
Crder § 23).

12



with written notice of the need to update their interconnection agreements to reflect the

TRO's findings.

24, Later, after the D.C. Circuit's June 16, 2004 issuance of its mandate in USTA
1, SBC Ohio notificd Respondent CLECs (and other CLECs) with as-yet-unmaodified
interconnection agreements of the continuing need to conform their intersonnection

agreements to governing [aw, this time with the findings of USTA iI,

25. SBC Ohio and certain CLECs were able to agree upon appropriate
modifications, and SBC Ohio does not seek to include those CLECs in this proceeding.
Those CLECs are the exception, however. The majority of SBC Ohio's interconnection

agreements remain out of compliance with govemning law.

This Commission's Assiatance Is Required To Conform The Parties' Agreements To
Governing Federal Law

26. This Commission's assistance is required to conform the pariies' agrecments
to governing federal law. In response t the FCC's call to action in both the Triermial
Review Order and its Interim Order, SBC Ohio initiates this case to achjeve the
conformance of the CLEC Parties’ interconnection agresments to governing law. The
FCC has indicated that the propagation of UNEs under unlawful, vacated rules is harmful
for the industry,'” and SBC Ohio accordingly requests this Commission's assistance in

getting its interconneclion agreements conformed so that the parties may quickly

Y Interim Order 1 23.

13



implement permanent rules with a minimum of intervention by this Commission at that

time.

27. Accordingly, with this complaint, SBC Ohio proposes amendment language
that would have exactly that effect. This proposed amendment, attached as Exhibit A to
this complaint, consolidates into one amendment the basic terms and conditions that SBC
Ohio has previously proposed to the CLECs in multiple amendments. It combines (and
greatly simplifies) the substance of the TRO Amendment by simply listing the unburriled
network clements that were determined to no longer be required by the FCC in ite
Triennial Review Order. Like SBC Ohio's Post-USTA II Amendment, it also lists the
unbundled network elements whose unbundling requirements were vacated by USTA4 If.
It adds a section indicating how the FCC's Interim Order will be implemented (by
"freszing” ihe ability of SBC Ohio 10 cease providing the USTA fl-vacated UNES for the
alternative periods of time set forth in the faterim Order, assuming it is in effect). And,

- like the Lawful UNEs Amendment, it provides for an ordetly notice snd transition period
for the USTA H-vacated UNEs and for any other UNEs that may be deemed to no longer
be required,'*

28. SBC Ohio respeetfully requests that the Commission approve its proposed
amendment language and, furthermore, that the Commission order it to be implemented

by all Respondents by November 15, 2004, in anticipation of new FCC unbundling rules

¥ SBC Ohio's proposal takes into account both the transition period cstablished by the
Interim Order and, in the alternative, SBC Qhio's corporate rats stability cormmitmant through the
end of 2004,

14



by the end of the year. This relief would put an end to the unreasonable and wmlawful
propagation of vacated unbundling rules, while at the same time ensuring that all parties,
ILECs and CLECs alike, receive that to which they are entitled under binding federal
law.“

Relief Requested

29. Specifically, SBC Ohio secks the following:

A An Order approving SBC Ohic's proposed amendment attached hereto as
Exhibit A as sufficient to conform intercornection agreements to
governing law related to SBC Ohio's section 251 unbundling obligations;
and

B. An Order directing that SBC Ohio and the Respondent CLECs incorporate
this approved amendment into their interconnection agreements by
November 15, 2004 (in anticipation of FCC unbundbing rules issuing in

December 2004,

"* In secking amendment of its Section 2517252 interconnection agresments, SBC Ohio in
no way waives its right to assert In this or any other proceeding or circumstance that it hes no
obligation, contractual or otherwise, to provide products or services pursvant to the 251/252
interconnection sgreement on an unbundled basis where there is no lawful FCC or judicial
mandate in effect that requires it to do 5o,

15



Respectfully submitted,

SBC Ohic

@77/’%/%

Jon F. Kelly
Mary Ryan Fenilon
SBC

150 E. Gay 5t., Room 4-A
Columbus, Ohic 43213

(614)223-79238
[ts Attomeys

16



EXHIBIT A

WHEREAS, the Federal Communications Commission ("FCC™) released on August 21, 2003 a *Repart
and Order on Remand and Further Notice of Proposed Rulemaking” in CC Docket Nos, 01-338, 96-58 and
98-147, 18 FCC Red 16978 (as corracted by the Errata, 18 FOC Red 19020, and as modified by Ordar on
Reconsideration {rel. August 9, 2004) (the “Triennial Review Order” or "TROM), which becams effectve as of
October 2, 2003; and

WHEREAS, by its TRO, the FCC ruled that certain network elements were not required to ba provided
85 unbundled network slements under Saction 251(c)3) of the Telecommunications Act of 1996 (“Act”), and
therefore, [SBC ILEC] Is no longer legaky obligated % provide thase network elaments on an unbunded
basia to CLEC upder federal kaw; and

WHEREAS, the U.S. Cireuit Court of Appeals, District of Columbia Circuft released its dacigion in
Unitad Siates Talecom Assh v. F.C.C., 355 F3d 554 (D.C. Cir. 2004) ("USTA IT) on March 2, 2004 and its
associated mandate on June 16, 2004; and

WHEREAS, the USTA I decision vacaled certin of the FCC rules and parts of the TRO requiring the
provision of certain unbundled network slaments under Section 251{c)(3) of the Acl, and therefors, [SBC
ILEC]-is no konger legally obligated to provide thase network elements on an ubundied basis to CLEC
under federal law;

NOW, THEREFORE, in consideration of the foregoing, and the promises and mutual agresments set
forth in the Agreement and In this Amendment, the Agreement i hereby amended to ensura that the the
terms and condifions of the Agreement melated to specific network elements mads available hereunder on
&n unbundled basis under Sections 252(cH3} and {d)[2) are conformed $0 as bb be consistent with
applicable fedard iaw:

1.1 Pursuant bo tha TRO and to the decision in USTA I, excepf as provided in Peregraph 2.1, nothing in
the Agreement requires [SBG ILEC] o provide to GLEC any of the folowing ftems, either alone or in
combination (whether new, existing, or pre-existing) with any cther element, servica or functonality:

() entrance facilies; (i) dedicated transport, at any level, including but not
liméted to DSO, OCn, D81, DSJ, or dark fiber transport; (i) local circult switching
lor any other form of cireult switching]; (iv) OCn doops, DS1 or DS3 loops, or dark
fiber ipops; {v) the feeder portion of the loop; {vi) the *high frequency portion of
the leep” (including as used in kins sharing); {vii} any call-related database {other
than the 11 and E311 databases), that is not provisioned in connection with
CLEC's use of [SBC ILEC]'s unbundied local circuit switching (as local circuit
switching is no longer, or is no longer fo be, provided under this Agresment on
an unbundled basis, [SBE ILEC] is not obligated & provide, and CLEC shall not
request such callrelated databases, ofber than the 911 and E911 databases,
under this Agreement); (viil} 857 signaling that is not provisionad in connection
with CLEC's use of [SBC ILECY's unbundied local circuit switching {as local
circuit switching Is no longer, or is no longar 1o he, provided under this
Agreement on an unbundled basis, [SBC ILEC] ks not obligated to provide, and
CLEC shall not reguest, SS7 signaling under this Agresment); (i) packet
switching, Ingluding routers and DSLAMS; (x) the packetized bandwidth, features,
functions, capabilties, ekctronics and other eguipment used to tranamit
packetized information over hybrid loops (ss defired in 47 CFR. §



51.319(a)2}), including without limitation, xDSL-capable ine cards installed in
digita loop camier {*DLC") systems or equipment used to provide passiva optical
networking ("PONT} capabslities; {xi) fiber-lo-the-home Loops {as defined in 47
C.FR § 51.11%a){3)} {'FTTH Loops”), except to the extent that [SBC ILEC] has
deployed such fiber in paraliel to, or in replacement of, an existing copper loop
facility and elects to retie the copper loop, in which casa [SBC ILEC] will provide
nondiscriminatory acoass to @ transmission path capable of voice grade service
twer the FTTH ioop on an unbundled basis by the extent required by terms and
conditions In the Agreamant.

1.2 For purposes of this Amendment, the following elements shall be referred ko as tha “USTA I
Elemenis”

t.21  local circuit swiiching fof *miass market” customers (as used in the TRO)
{per vacatur of 47 C.F.R. § 51.31%d}{2} {5%);

122 D51 and D53 dedicated transport {per vacatur of 47 CFR. §
51.319¢e)}; and

123 DS1 and D33 loops (per vacatur of 47 CFR. §51.319(a)(4)(517)L.
and dark fiber loops and transport (per vacatur of 47 CF.R. § 51.319(g)
and 47 C.FR. § 51.313{a)6)).

2.1 USTA Il Elemnants. |SBC 8.EC] shall peovide under this Agreement, on an unbundied basis, the LISTA
Il Eementy until the eariier of {a) the effeclive date of inal unbundling rdes adopied by the FCC in the
proceeding opened by the Nofice of Proposed Ritemaking appended to the /nfsrm Ordar, or (b) the
date that is six months after Federal Register publication of the Order and Mofica of Propesad
Rulemaking, in the Mattar of Unbindled Access to Nefwork Sloments; Raview of the Section 251
Uniniaiing Obligalions of incumbent Local Exchange Camers, WG Docket No. 04-313, CC Dacket No.
01-338, FGC 04-179 (rel. Aug. 20, 2004) (“/aterim Ordsr™), that dale being March 13, 2005; or (¢} f the
Intenim Order is withdrawn, vacated or stayed , or are utherwise determined to be invalid, the date it is
withdrawn, vacated or stayed, or is otherwise detemmined to be invalid ("Interim Order Exclusion”).
Pursuand to the infarim Ordor, the tontinuation of the rates, terms and conditions appicable to the
USTA Il Elament may be superseded by {1} voluntarily negotiated agreaments batween [SBC ILEC)
and CLEC, (2) an intervening FCC order affecting speciic unbundiing obligations {e.g.. an order
addressing a pending petition for reconsideration), or {3} {(with respect to rates only) a state pubiic utility
commission order ralsing tha rabes for network elements.

2.1.1 To the exient the Agreement is still in effect following the occurence of the earier of {a), {b) or
{¢), abuwe, tha kllowing shall ocour.

2.43.41 I (a} ~ The Interim Order Exclusion shall expire, and the general rule of Paragraph
1.1 shall becosne fulty applicable and effective as to each of the USTA Il Elements
{zubjact 1o tha Netice and Transiton sat forth in Section 3.1, below); providad, however,
that any USTA Il Element f which the FCC has adopted a rulefs) requiring that such
USTA Il Element must be made available under Section 251(c)3}) shall continue te be
provided by [SBC ILECY in accordance with rates, terms and conditions of this
Agreement relaled 1o those USTA Il Elemeni(s) thaf were in effect prior to the Effective
Date of this Amentdment, o the extent they are consistent with the new FCC rula(s), all
subjecl fo any subsaguent amendments permitted by the Infarim Drder, In any event,
the parties shall incorporate rates, tamns and conditions that fully reflect the new FCC
rutefs) far any such USTA Il Element inlo the Agresment by an amendment, approved
by the Commission.



2112 If [®) - Tha interlm Order Extluslon shall expire, and the genoraf rule of Paragraph
1.1 shall become fully applicable and effective as to the USTA B Elemants {subject to
the Nolice and Transition set forth in Section 3.1, below).

2.1.1.3 ¥ (c) - The Intertm Order Exclusion shall expire, and the general nile of Pacagraph
1.1 shal bacome fulby appiicable and eflective as b the LUSTA il Elements as of
January 1, 2005 (subject to the Netice and Transition set forth in Section 3.1, below).

212 Nothing in this Paragraph 2.1 shafl affact the application of Paragraph 1.1 to elements that are
nol USTA !l Elemants,

3.1 Notics and Transition. In addition, if the interim Order Exclusion ends bacause Section 2.1(8) accurs,
and the FCC detsrmines that ons or more additional network elements am no longer required to be
unbundied under Section 251(c)(3), then [SBC ILEC] is not required to provide the elementis) on an
unbundled basis, eithar alone or in combination {whether new, existng, or pre-sxisting) with any other
alemsnt, service or functionality, to CLEC under this Agreemant, and the following notica and transifion
procedura shall apply;

3.1.1 [SBC ILEC] will provide written notice o CLEC of the fact that the network elesmant(s) andior
the combination or other amangement in which tha network elementis) had been previously
providad on an unbundied basis is na longer required o be provided. During & transitional
pencd of thirty (30) days fiom the date of such notice, [SBC ILEC] agrees to continue providing
sich network elementis) under the terms of this Agreemant.

3111 Upon receipt of such written notice, CLEC will cesse new orders for sich petwork
eloment(s) that are identified in the {SBC ILEC) natice letier, [SBC ILEC) reserves the
right to monitor, review, and/or reject CLEC orders transmitiad ko [SBC ILEC] and, to
tha extent that the CLEC has submitted orders and such erders zre provisioned afer
this 30-day transitional perod, such network elements are 1l subjec! to this Paragraph
3.1, ncluding the CLEC opliens set forth in subparagraph 3.1.1.2 below, and [SBC
ILEC]'s right of conversion in the event the CLEC options are nat accomplished by the
end of the 30-day transitional period.

3.4.1.2 During such W-day ransiionat period, he following options are avaitable to CLEC with
regard ko the network elamentis) identified in the [SBC ILEC) notice, including the
cambination or other amangement in which the netwoek elament(s} were previously
provided:

{ii  CLEC may issue an LSR or ASR, as applicable, to seek disconnection or other
discontinuance of the network eismentfs) andfor the combination or other armangement
in which the elemnent(s] wem praviously provided; or

{i) [SBC ILEC]and CLEC may agree upon another service arrangement {u.9. via &
separate agraement af market-based rates or résale), or may agree that an analogous
resgle sarvice or access product or service may be substituled, If avaitable.

Notwithstanding anything to the contrary in the Agresment, including any amendments o the
Agreement, at the and of the thirly (30) day fransifional panod, enless CLEC has submitid a



4,1

disconnect/disconnuance LSR or ASR, as applicable, under subparagraph 3.1.1.2(), above, and if
CLEC and [$B¢ ILEC] have failed lo reach agreemeni, under subparagraph 3.1.1.2(), above, 22 o a
substitute service amengemant or slement, then [SBC ILEC]) wil convert the subject elernant(s),
whether alone or in combination with or as part of any other amangament 1 an analogous resale or
BCCesg senvice or anangement, [ available, st rates applicable o such analogous senice of
amangemént.

Except a5 prohibited or olherwise aflecied by the krfanim Ovtler, nothing inn this Amendment shall affect
tha general application and efiectveness of the Agresment's ‘change of law,” “inkervening law”,
“succassor rewes’ andfor any sinilaty purposed provisions. The rights and obipations set forth i this
Amendment apply in addifion 10 any other rights and obligetions that may be created by such
intervening kiw, change kn faw or other substantivaly similar provision,





